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Increasing Predictability and

Reducing Costs:
Advantages of an Arbitration Clause in

International Commercial Agreements

For Israeli companies doing business in the United States,
recent U.S. case law reveals a fundamental advantage of
arbitration clauses over forum selection clauses: courts
more readily enforce arbitration clauses.

Eli Schulman*

The United States, as is now well
known, offers exceptional opportunities
for Israeli businesses. According to
recent figures, Israeli exports to the
U.S. now total tens of billions of dollars
a year. But one risk about which Israeli
companies must be aware when entering
into transactions with American business
partners is the potential for litigation in
the U.S. By choosing to do business in
the U.S., a foreign company may subject
itself to the jurisdiction of U.S. courts.
Parties in such international lawsuits often
expend considerable time and money
on preliminary disputes concerning the
proper location for the case, long before
the substance of the dispute is reached.

Forum Selection Clauses

In an effort to avoid these costs and to
ensure predictability, companies entering
into international business transactions
often include in their agreements a forum
selection clause, which specifies the
country and court in which the parties must
bring claims arising under the contract. As
the U.S. Supreme Court has commented,
"[a] contractual provision specifying in
advance the forum in which disputes shall
be litigated and the law to be applied is
an almost indispensable precondition
to achievement of the orderliness and
predictability essential to any international
business transaction"'.

Unfortunately, even a clear forum selection

1. Scherk v. Alberto-Culver Co., 417 U.S. 506, 516 (1974).
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*Adv., principal of Eli Schulman Law Offices. Admitted to practice in both Israel and the United States, he
represents Israeli businesses in U.S. litigation and is a member of the ICC's Israel arbitration committee.
Thank you to Nicole Berner for assistance in preparing this article.
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clause cannot always deliver the desired
predictability. Indeed, the application of
forum selection clauses in international
agreements is often itself the subject of
intense litigation, with each party seeking
to gain "home court advantage" by having
the lawsuit heard in the courts of its own
country. To make matters worse, there
is currently a split of authority in the U.S.
federal courts as to whether a forum
selection clause should be enforced in
cases involving statutory claims brought
under federal law - such as claims
alleging copyright, trademark, or patent
infringement.

The Omron Case: Enforcing a
Forum Selection Clause

When faced with the prospect of litigating
in an inconvenient or foreign forum,
plaintiffs often attempt to plead their
cases artfully to avoid the application of
an unfavorable forum selection clause.
In Omron Healthcare, Inc. v. Maclaren
Exports Ltd.?, the Seventh Circuit Court
of Appeals® considered a trademark
infringement suit between parties to a
distribution agreement. According to the
agreement, plaintiff Omron was to be the
exclusive U.S. distributor of Maclaren baby-
strollers. The agreement required that all
disputes arising out of the agreement be
resolved before the High Court of Justice
in England. Unhappy with the number
of strollers Omron had sold, Maclaren
terminated the distribution agreement. But

Maclaren continued to sell strollers that
had been produced while the agreement
was in force and that displayed the Omron
trademark. Omron filed suit for trademark
infringement against Maclaren in federal
district court in lllinois. The district court
granted Maclaren's motion to dismiss the
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case on the ground that the forum was
improper. Because the trademark claim
arose out of the distribution agreement, the
court reasoned, the case should properly
have been brought before the English High
Court of Justice.

The Seventh Circuit affirmed the dismissal,
citing the importance to commerce and
the promotion of international business of
enforcing parties' contractual agreements.
By enforcing the forum selection clause
freely negotiated by the parties, even as to
the federal trademark infringement claim,
the Seventh Circuit ensured orderliness

2. 28 F.3d 600 (7th Cir. 1994).

3. The Seventh Circuit is a federal court with jurisdiction over appeals from all federal district courts in the

states of lllinois, Indiana and Wisconsin.
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and predictability in resolution of this
international dispute.

The Phillips Case: Declining

To Enforce a Forum Selection
Clause

A more recent decision by the Second
Circuit Court of Appeals* departed from the
principles upheld in Omron and declined
to enforce a forum selection clause in a
trademark dispute that arose in connection
with an international business agreement.
Phillips v. Audio Active Ltd.> concerned
a dispute between a recording artist
and a record company that had entered
into a recording contract. The contract
contained a forum selection clause which,
similar to the clause at issue in the Omron
case, required that any legal proceeding
arising out of the contract be brought in
England. After entering into the agreement,
the parties released two albums. But
Phillips claimed that the parties' contract
contemplated only one album and that the
release of his songs on the second album,
over his objection, infringed his copyrights.
Phillips in turn brought suit in the federal
district court in the Southern District of
New York.

The defendant record company Active
Audio, together with the other defendants,
moved to dismiss the action, arguing that
the forum selection clause required Phillips
to litigate all of his claims in England.
The district court agreed and dismissed

plaintiff's claims in their entirety. But on
appeal, the Second Circuit reversed,
holding that the copyright claims did not
"arise out of" the recording contract and
were therefore exempt from application
of the forum selection clause. Further
complicating the matter, the Phillips court
upheld enforcement of the forum selection
clause as applied to plaintiff's breach
of contract claim, thereby forcing the
parties to litigate the related contract and
trademark infringement claims in separate
courts located in different countries.

In reaching its decision, the Second Circuit
acknowledged its departure from the
Seventh Circuit decision in Omron, which
applied interpretive guidelines developedin
cases construing "arising out of" language
in mandatory arbitration provisions.

The Phillips court expressly distinguished
its approach to interpretation of forum
selection clauses from that of arbitration
clauses. In the case of arbitration clauses,
the Phillips court noted, there exists a
strong public policy established by the U.S.
Congress, and repeatedly reaffirmed by
the U.S. Supreme Court, heavily favoring
enforcement of arbitration provisions,
particularly in the field of international
commerce. The Federal Arbitration Act®
establishes as a matter of federal law
that "any doubts concerning the scope
of arbitrable issues should be resolved
in favor of arbitration"’. Moreover, the
U.S. Supreme Court has emphasized

4. The Second Circuit has appellate jurisdiction over cases from the federal district courts in the states of

New York, Connecticut and Vermont.
5. 494 F.3d 378 (2d Cir. 2007).
6.9 US.C. § 1, et seq.

7. Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 626 (1985).







